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Office of The General Counsel 1 September 1343 

Chief, Civilian Personnel 

Director^ Authority to delegate Power to Employ 
Departmental ^ersonneT 

OGG HAS REVIEWED. 

1. This memorandum is supplemental to the 
memorandum from this office dated 29 July 1943, con- 
cerning the above subject. 

2. While it is our opinion that the Direc- 
tor of OSS does not have the authority to delegate to 
” subordinates ” the power to employ departmental per- 
sonnel, this must not be construed as denying to the 
Director the right to authorize the Assistant Director 
or Deputy Directors to perform such functions. It is 
our judgment that such authorization not only would be 
legal but would serve to implement the expressed intent 
of Congress in providing in July 1943, for the posts 

of Assistant Director and one Deputy Director, with 
full knowledge that other Deputy Directors (not to be 
paid from funds tnen appropriated) existed in OCS. 

3. The assistant or deputy head, of a depart- 
ment or independent establishment is traditionally an 
official designed to serve as the ’’alter ego” of the 
head, performing functions which while policy-determina - 
tive in nature (and hence not delegable to subordinates) 
are so many and time-consuming that their continued dis- 
charge by tiie head would cripple the proper conduct of 
the agency. 


This practical concept of such posts has 
been recognized by the law in numerous instances. In 
20 C. G. 27, In discussing the delegability of the power 
to appoint departmental personnel (the precise question 
now before us), the Comptroller General declared (at 
p. 29): 
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Chief, Civilian Personnel - 2 - 1 September 1943 


"While I do not find any specific statutory 
authority for Assistant Secretaries ol State 
to act in lieu of the head of the department 
in matters of discretion vested in such head, 
the title and nature of the position have 
generally been neid to authorize assistant 
secretaries oi' the various departments to 
assist the head of the department in all 
matters requiring his personal attention or 
discretion and to act in lieu of the Secre- 
tary of the deoartment when authorized by 
him so to do 7 }‘ McCollum v. United States, 

17 C t • pis. 92. 

Again, after holding that such authority cannot be 
delegated to subordinates , the Comptroller C-eneral 
emphasized (at p. 29): 

"This is not to be understood as holding 
that such discretion may not be delegated 
to Assistant Secretaries of State." 

In 20 G. G. 779, 782 the status of the. 
Assistant Secretary of War was recognized as equivalent 
in power to that of the Secretary. See also 21 C. 

921, 922; 20 C. G-. 797, 799; 7 C. G. 518, 521. 

In 16 C. G. 695 the general principle was 
thus summarized by Elliott, A. C. G, (at P. 696): 

"Where, as in this case, the law requires 
in specific terms the certification by the 
head of the department, the authority to 
certify may not be delegated. The action 
may be only by the Secretary of the Treasury 
or an Under Secretary or Assistant Secretary 
authorized by law to perform any duty the 
Secretary may perform." 

It should be noted that in so referring to. 
assistant heads of departments, the above decisions are 
not based on statutes expressly declaring that the of- 
ficials referred to "shall act in the place of" the heaa. 
5 U. S. C. 182, creating the post of Assistant Secretary 
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Chief, Civilian Personnel 


1 September 1945 


of War , merely provides that he "shall perform such 
duties in the Department of Aar as shall be prescribed 
by the Secretary of far, or as may be ^ 

law." See similar language in, 5 U.S.C. kd44 (Under- 
secretary of Treasury), 5 J.S.C. £.47 (Assistant jacre- 
tary of Treasury} and o d.S.C. 421 (Assistant becre - «, 
of Navy). 5 U.S.O. 152 does not contain even tnat 
general language, in creating the posts of Undersecre- 
tary of Stats and Assistant Secretaries of state, the 
statute simoly specifies that there shall oe 
ficials. Yet in McCollum v. U.S., 17 Ct. Cl. 92 (18bl) , 
the Court of Claims held tnat when the acts, decisions 
or directions of such assistant secretaries are reduced 
to writing, signed by them in tneur of ficra 1 capacity, 
filed or recorded among the arciiives of tiie u x- * 

and do not aooear to have been revoked, annulled, or 
modified by the head of the department or oureau, they 
must be held, in the absence of fr a ua, i mistake , or * 
regularity, to have been none witnin the scope of t , 
authority of the assistant, and to be as binding on x 
government as though expressly ordered by the super o . 

r n the li-ht of tnese considerations, it 
is apparent that Congress intended comparable cowers to 
be vested in the Assistant Director and at least one 
Denuty Director of OSS, wnen it expressly prov 
such posts in the National War Agencies Appropxiation 
Act. 1944 (P. L. 139, 78th Cong. 1st sess.). inis was, 
of course, simply Congressional recognition o 
viously approved by the Joint Chiefs of Staff, actin^ 
under the o-eneral authority over OSS granted by Military 
S?de? of the President dated June 13, 1942.^ We may as- 
sume Congressional approval at that time oi the ex b 
of other Deputy Directors, approved by the Joinu -hiefa 
of Staff, facts concerning whom were placed bexore 
Appropriati ons ^onmlttee but the compensation of whom v ns 
not to be paid out of that appropriation. 

This view is strengthened by the traditional 
I rule of law that a public official is impliedly grantee 
, \all powers essential to the fu~l accompli snmen o 
purposes for which the office was created. 

jj. opp hearings , ix-atl. v.ar agencies Apo. Bill, 1^.4a, ^a. b '* 
no. 690 e_t seq . ; see also Committee hep or o on seme, uie 

16, 1943*, p • 12. 
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Foard of Bducation of Boyd Co . v. Trustees of .So ncol, 

t s ' 6 Ky. 432 , (193571 

City of Wllburton v. King* 

X520kX7 32 * 1H P. ( 2d) 1075 (1933); 

So. Pac. Ry. Co . v. S tl bbgnfl, 

TOT Cal. App. 564, 285 Pac. 374 (1930), 

Comm. v. Picard* . 

29F"Pa. 120, 145 Atl. 794 (1929). 

In Knuckles v. Board of Education* *72 Ky. 

431, 114 s.w. (2dTHirTl938T7 thepost of "assistant 
county school superintendent’' had been created by the 
legislature, which made no effort to outline ^ ^ 

The Supreme Court of Kentucky declared (114 S.a. i 
511 at' 515) : 

"It must be assumed that an assistant county 
school superintendent may perform all o± ^e 
public duties imposed upon tne principal ->npe 
intendent. " 

These purely legal considerations are baaed, 

of course# on oractical necessities deiusxiciin.,? , ** *, " 

view of statutory obligations imposed on impor an - 

tives. A. Attorney General Cuxnmxngs declare- (3„ o, 

G. 541 at 546) : 

"The theory underlying the vesting in an 
executive officer of numerous 
in importance, is not that he will 
perform all of them, but rather that he will 
see to it that they are performed, tne re *\ 
sponsibility being his and h» oeing ohargabl. 
with there suit. The accomplishment of ads is 
one of the highest responsibilities of an 
executive and there is not, am in reason can- 
not be, any set formula oy which it xo uo oe 

done . " 

o, p -z 5 0d A .G. 13 for similar discussion of the neec for 
a liberal view in these matters because of “ U i^^tary 

dinous duties imoosed upon such officials a 
of the Treasury. 
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Comparable reasoning in the case of an 
’’feting Head” may be found in the leading case of 
1 Morgan v. U , S . , 298 U. S. 468 (1935), the famous squab- 
ble between the stockyards and the Secretary of Agricul- 
ture. Although the court did not rest its decision on 
the point, Hughes, G. J. did take occasion to remark 
(at p. 479 ) : 

"We may likewise put aside the contention 
as to the circumstances in which an .acting 
Secretary may take the olace of his office 
chief. In the course of administrative 
routine, the disposition of official matters 
by an Acting Secretary is frequently ne- 
cessary and the integrity of administration 
demands that credit be given to his action 
in that capacity." 

It is for these reasons that you are ad- 
vised tn&t any duty imposed by law on the Director may 
be performed by the Assistant Director or a Deputy 
Director. Vthile the Director's knowledge and approval 
of their actions may normally be presumed, specific 
; authorizations should be executed for the record and 
\ for exhibition to or filing in appropriate offices of 
\the Government, uoon their proper demand. 

4. Submission of such problems to the Comp- 
troller General is not necessary and the draft of sub- 
mission preoared by the Chief, Finance isreturned here- 
with. 


25X1A 


APPROVED: 

25X1 A 
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